Abstract
2 Ahmad EraniYutika, Perekonomian Indonesia, Malang: BPFE Unibraw, (2007), p. 61. 3 Joseph E Stiglitz, translation Edrijani Azwaldi, Making Golbalization Work -Menyiasati Globalisasi Menuju Dunia yang Lebih Adil, Bandung: Mizan, (2007) , p. 56. Argued that there are five issues that must be considered in the process of globalization, inter alia: a) Rule of globalization is not fair, designed specifically to benefit the industrialized countries. In fact nowadays some changes very unfair to make poor countries getting worse; b) Globalization prioritize material values above other values such as the environment and life itself; c) The way of managing globalization has lifted most of the developing countries sovergnity including the ability to make decisions in important areas that affect people's lives. It certainly undermines democracy; d) While the supporters of globalization claimed that everyone will get economic benefit, there is ample evidence to show a lot of losers, both in developed and developing The State; e) Perhaps most importantly, the economic system imposed (in developing countries) and even in some cases too forced, inaccurate and often very destructive. Globalization should not constitute Americanization in terms of economic and cultural policy, but indeed that's what often happens. This condition leads to anger 4 Muladi, Refomasi Hukum Dalam Pembaharuan Sistem HukumNasional, Makalah Ceramah Ilmiah, Bandar Lampung, 6 March 2007 5 See I Wibowo in Neoliberalisme p. 287. Further by citing the Hertz opinion "Round the clockdoormen at the headquarters of the private sector plc" stated that the country now it has become a security guard for businessman, who are ready to drive away all who try to disrupt their comfort. Washington consensus is an informal agreement between the authorities and dilemma to create in welfare. Also, there are space and more restricted state interference. The other side, global competition threatens the collapse of the social welfare sector and cause social disintegration.
The ideological tendency of the law is more oriented towards liberalism and neo-liberalism. This ideology replaces national sovereignty with the sovereignty of the market. The State is often helpless against market pressures. The market mechanism is believed to drive the wheels of the economy (facilitate the production, distribution, and consumption). The State is no longer able to make independent policies without regard to the conditions of market psychology. The concept of the welfare state is an option to develop a law state of Indonesia, as stated in the preamble UUNRI 1945. Welfare can only be done by strengthening the role of the state so that the state can create minimum standards for its citizens through the rule of law. Francis Fukuyama 6 explores the idea of how to strengthen the role of the state through minimal functions, secondary functions, and activists function. These functions are oriented in an attempt to overcome market failures and create social justice.
The concept of market role cannot be separated from the idea of liberal democracy. After the collapses of communist, idea on state is dominated by democracy, individualism, and capitalism.
7 Domination which ends only on the freedom based on the free market. Steven Rosefielde argues the system which depends on the free-market as a self-regulating system, giving on every people with the rights, voice, and chance. 8 For liberal democracy, it becomes the only way to the fulfillment of the welfare and prosperity.
9 David Howarth, said that this is more close to the concept of classic liberal 10 Classic liberal is truly only care about the restriction of government role above their rights of property but doesn't care with distribution and democracy.
11 Every individual is responsible for his/her destiny. The concept of justice distribution based on Samuel Freeman international institutions and businessman on economic development requires: market, trade liberalization and the reduction of the state role in the economy. 6 Francis Fukuyama, Memperkuat Peran Negara, Jakarta: Gramedia, (2005) arguments, already done with the fulfillment through the judiciary and public goods provide. 12 The limit of responsibility from classic liberal only placed in the chance of providing. 13 In the end, this condition makes the strongest have the power to control the weak.
Liberal in the problem of market and role of the state, already change their thought, an example in America. Based on the liberalprogressive movement lead by Roosevelt, said the freedom of property right would make human alienate from their welfare.
14 A property right is not the pure free from the state. It must have involvement of state because of the obligation of government on social and economic condition. 15 The role of the federal government for example, not only controlling but also distributing the sources and the wealth to the public. 16 America then based on Scott Arnold argument, used not only liberal but tended to extract the value of social democrat.
17 In practice, America shows in the issue of economic and social. They use liberal-socialist supported by 2 (two) features:
18 1) in the liberal ownership they only reside nominally with the private party; 2) compensation for tax and spend with impunity has been omitted, if faced with regulations.
19 America also uses social democracy to counter social issue problems (e.g., unemployment, health, and poverty) and has the will to create the welfare state. 20 State and welfare nowadays, cannot be separated even the contribution and involvement through the social and political aspects.
The experience in Europe depends on social-democracy movement. Tom Allen concludes the state has an obligation in creating social welfare with social responsibility which associated with the ownership.
21 Different 12 Samuel Freeman, Op.Cit, p. 47. 13 The liberal view in terms of salary as an example of someone with a particular talent gets a higher salary because:1) everyone is made better off when those people work those jobs, and 2) those people will only work those jobs when they are given incentives. Accessed at http://harvardpolitics.com/united-states/liberalism-versus-socialism/ 14 Ronald J. Pestritto, "Founding Liberalism, Progressive Liberalism, and The Rights Of Property", Scholarly Journal Social Philosophy and Policy, 28 (2), (2011) approach describe if the state involvement does not become the threat to the system, then the values of the property are being adjusted for public demands with the legislation. 22 In the end, the role of the institution will be directed to the welfare as the main objection.
The understanding of west countries for efficiency and state responsibility is based on individuals rights, but Indonesia starts it from the communal rights. State-based on Article 33, becomes ruler of important production and natural resources. People on the other way, become the center or source of the authority in the conception of state ruling. 23 The state only manages and obligates to the welfare of the people. Indonesia ironically has been infected by market domination, when the western countries try to free from domination. In this situation, Edi Swasono argues that the state will be a corporate, not a nation-state.
24 Economic development will depend on the free market. 25 The welfare of the people they will be neglected, and be oriented only for the power of individuals.
Reality is the lesson for the state to be able to build a balance between global interests and the interests of the nation. The main prerequisite to be able to create a balance is reinforcing the sovereignty of the state based on the ideology of Pancasila and the Constitution, as stipulated in the law as an instrument to achieve welfare. In the global context, efforts to achieve economic welfare are related to moral formulated in preamble UUDNRI 1945. Economic moral embodied in the Law by considering global values (efficiency and freedom) and the strengthening of local values (excellence and fairness).
Problems
Based on the description, the issues to be discussed in this paper are as follows: a)
How do the general principles of the Pancasila ideology of Pancasila and the Constitution in creating welfare in an era of economic globalization? b)
How does the character of positive Indonesian law within the framework of the welfare? 26 Pancasila is the foundation of moral and ethical state administration, which is explicitly formulated in the Preamble of UUDNRI 1945. Unity of the five principles of Pancasila is a review of the Indonesian nation which views the state as welfare organizations, and not an organization of power. 27 As the Welfare Organization, the use of authority is based on the morality and ethics of state administration. Morality and Pancasila ethics become the basic concept of the welfare state to realize the responsibility of the state in seeking common prosperity for all people.
Welfare organization is organized by UUDNRI 1945 as the constitution of the political, while social and economic and the substance is general principles in realizing the objectives of the state. People who want to be targetted is the Indonesian socialist society and democracy is one of the means to an end. 28 Indonesian socialism is formulated as a just and prosperous society based on Pancasila.
29 Indonesian socialism is socialism adapted to (a) the conditions contained in Indonesia; (b) The nature of Indonesia; (c) The people of Indonesia; and (d) customs, psychology and culture of Indonesian people.
30 Indonesia Socialism has an idea and different substances with that socialism developed in other parts of the world.
Indonesian socialism is closely linked to the values of Pancasila as the national principal. The values are referred to a) basic Nationality, b) basic internationalism. c) The basis of consensus, the basis of representative, deliberative basis. d) The principles of welfare, the principle that there would be no poverty in freedom in Indonesia, e) basic divinity. 31 The main principle of Indonesian socialism values is the principle of consensus or consultation (democratic Indonesia) and welfare. Both of these principles are oriented on peoples' sovereignty and social justice, which were held within the framework of law and Indonesia democracy. Dynamics of Indonesia welfare state concept developed in parallel with the historical and political process. The UUDNRI 1945 Amendment I-IV, has changed the institutional structure and substance of state responsibility and the role of the state, especially the concept of the welfare state. The changes of Chapter XIV UUDNRI 1945 described the defended socialism in the constitution as the basis for realizing the objectives of the state, in addition to the principles of popular democracy in the liberal states.
32 Pancasila morality is realized in the form of organizing various facilities and special measures to improve the welfare of poor social groups.
33 State responsibility sets in UUDNRI 1945 as the economic constitution is explicitly defined in the preamble and the formulation of the articles. Vision, commitment and attitude of state politics partiality in creating social justice and economic sovereignty, contained in Chapter XIV UUDNRI 1945 about National Economy and Social Welfare. Article 33 which provides that; (1) The economy shall be organized as a common endeavor based on the principles of the family system. (2) Sectors of production which are important for the country and affect the life of the people shall be under the powers of the State. (3) The land, the waters and the natural resources within shall be under the powers of the State and shall be used to the greatest benefit of the people. (4) The organization of the national economy shall be conducted by economic democracy upholding the principles of togetherness, the efficiency with justice, continuity, environmental perspective, selfsufficiency, and keeping a balance in the progress and unity of the national economy. (5) Law shall regulate further provisions relating to the implementation of this article. Article 33 consists of five verses are the result of changes (amendments) fourth. The provisions of Article 33 were amended by two verses that verse (4) and verse 5. The formulation of the article is a middle ground of the debate among senior economists who defend the principle of the family as the foundation of the national economy with a young economist who brought the spirit of neoliberalism. The formulation can also be interpreted as the maintenance of socialism and acceptance of global values.
UUDNRI 1945 is the foundation to shape policies and organize the administration in the political, social and economic. Legal policies have binding force on the power (the state), civil society (civil society), and the market (market) in a triadic relationship. The triadic relationship has become the foundation for achieving an idealized value in the life of the state, that is freedom, justice, and prosperity.
In a triadic relationship, states have the authority and responsibility to intervene unfair market through policies that are affirmative to protect and safeguard the national economy. The policy is based on the provisions of Article 33 verse (4) which provides that "The national economy was organized based on economic democracy with the principles of togetherness, efficiency, justice, sustainability and environmental friendliness, independence, and balancing economic and national unity." Efforts to create common prosperity cannot be separated from economic development, as stated by Paul SPICKER 34 that welfare depends on economic development". Economic development is conducted by the economic structure of the social and cultural conditions so that the economic rights and social rights can be realized. UUDNRI 1945 is the means of control to the dynamics of economic changes and also becomes the instruments of protection in economic development plans. Pancasila and UUDNRI 1945 are the foundation of moral and ethical development in an idea of the life of society and state which guarantees liberty justice and equitable distribution of prosperity. Economic development cannot be released to state sovereignty, especially in managing the resource.
Sonny Keraf 35 said that the vision of the Indonesian economy had been very clearly enshrined in Pancasila and UUDNRI 1945. On that basis, a minimum of two most important aspects of economic development is to realize and ensure prosperity for all Indonesian people (Social Justice) and ensure economic sovereignty. Economic welfare and economic sovereignty is a matter of ideology, which means about the vision, commitment and attitude of the state alignments. The values of the ideology are the dignity of the nation to sovereignty over their welfare independently. The minimum standards set out in the Law should be placed within the framework of the ideology of Pancasila and the Constitution (UUDNRI 1945 Sulistyowati Irianto argued that the rule of law and democracy was an important agenda in the law development which was designed by the developed countries through the motions of "law and development" launched in 1960 and the movement of "the Rule of Law." Movement aimed to promote democracy and development in the newly independent country and to grow in Africa and Asia. 36 Promotion of democratic values and development is conducted through the transformation of the social model, economic, political and west by denying the fact that developing countries have their own historical and cultural roots. On the other side, the internal reality shows that the ideology of Pancasila has not become the margin of appreciation in development. Dawam Rahadjo 37 argued that socialism or Pancasila economic in Indonesia, was being sought shape through exploring theory and practice. Socialism Indonesia (Pancasila) was not understood and be the margin of appreciation in the formation of legal policy. The Law raise many debates and annulled by the constitutional court for denying constitutional and liberal character. . A Problem that then arises is the loss of socialism value and replaced by the value of liberalism. Liberal character of legislation is about to reduce Indonesia socialism. Law is more in favor of the investor rather than on the people. The result is the loss of the totality of life and social order. In the economic globalization, the welfare state faces challenges in building institutional frameworks and political economic framework to realize the values of freedom, efficiency, and growth. The framework is intended to maintain the values of justice and the primacy of structural injustice within global and national economic order. Morals and values are integrated into the framework of the legal system positively by considering the moral aspects and economic aspects related to the individual differences and quality. Thus, it will achieve a balance between national The illustration shows that in economic planning and regulation, based on moral and economic are done by taking the middle way to create a balance. The balance can be done by using the open-ended standard and general clauses. Also, there should be a change in approach toward legal purposive and procedural approach or substantive justice approaches. 38 The shift is intended for the protection of people and efforts to create social justice. Open-ended these standards will form the basis for the State within the form of social policy that also accomplished the liberal State Law orientation should as well organize aid supporting living standards and reducing inequality reduction. For comparison, within a liberal, the state is obliged to form a liberal social policy oriented to solve market failures. According to Gerhart Raichle, 39 h) Thesis 8: The principle of openness: i) Thesis 9: Separation between transfer and insurance field j) Tesis10: Prioritize subject help rather than the object of subsidies or intervention against market k) Thesis 11: Justice generation or principle l) Thesis 12: stimulation to take out insurance Although 12 of the thesis is based on liberal ideology, the essence of these theses can be reduced in the context of Pancasila law state. The most fundamental essence regarding the perspective of social protection to the poor is in the context of the law state. The substance of social policy is essentially parallel with Pancasila socialism values, which are based on its principles. The meaning of social policy emphasized respect for human dignity through empowerment and human responsibility. An important function to be done by the government is promoting social integration. The Substance of the Law should lead to the recognition of the right of people to participate so that the character is Pengayoman law established. The Law is not only to provide protection but also to help the disadvantaged communities through social policy.
The Purpose of law based on Pancasila law-ideals is to give protection and succour to people, which protecting people passively and prevent an abusive power, and actively create a condition of humanity. Then it could able a process of society fairly, and then the people can get a big chance and equity to develop all of the human potentials and then happiness will be realized. These formulations including purpose are to keep and to develop "humanity manners and moral ideals which noble based on the One Almighty God" (Explanation of UUDNRI 1945). Implementation of Pengayoman law has implemented to realize as follows: (a) Order and well organized that makes predictability; (b) The peace that shows peacefully; (c) Justice (distributive, commutative, protective); (d) Welfare and social justice (e) Coaching sublime morals based on the One Almighty God.
The ideological tendencies of modern law are generally based on liberalism which upholds freedom but rejects the obligation of states to protect the welfare of weak social classes. The notion of liberalism and neoliberalism replaces the sovereignty of the state with market sovereignty. The market mechanism (market mechanism) is believed to be able to move the wheels of the economy that is to facilitate production, distribution, and consumption. The state is no longer able to make policies independently regardless of market psychology. The state is often helpless in the face of such brutal and heartless market pressures. The liberal law only prepares the structure that gives freedom to the individual and then it is up to the individual how to play and utilize the structure, as stated by Satjipto Rahardjo. 40 An open competition place has both the winner and the losers, so the losers have to pay more ("the poor pay more") for not being able to take advantage of the existing legal structure. Law is one of the sources that cause freedom and is often the legitimacy of the process of impoverishment. Such strict legal structures and highly formal (positivistic) legal means, cause some groups of people to be unable to access legal resources. Similarly, often the substance of the law is not fair to the conditions and uniqueness of a community.
The existence of customary ulayat rights, for example, even though the constitution recognizes it but because the positive legal meaning demands formal proof of control over the rights, systematically the customary ulayat right becomes lost. Indigenous peoples who do not have a formalistic mindset and behavior, they will never be able to show certificates of land as evidence of the land being conceived as an ulayat right that they possess. The liberal nature of the law has separated man from his social and natural environment. The paradigm of individualism has replaced the collective paradigm. The cultural peculiarities and uniqueness of the society's order are kept away from the structure and its relation to space and time. Laws and policies issued by the state often become a burden for certain groups of people.
Conclusions
Based on the above description, it can be concluded that a) Morality and Pancasila ethics are the foundation of Indonesia socialist people. Welfare and democratic is one of the means to an end. Indonesian socialism is formulated as a just and prosperous society based on Pancasila. Moral and ethical development in social life and state that guarantees, liberty, justice, and equity prosperity. However, Development cannot be separated from state sovereignty, especially in managing the resource. b) The global order shows a coercion phenomenon of the coercion of democratic values and the conception of law state for the benefit of the investment (capitalist interests). Welfare states face challenges in developing its economy and ensure the values of freedom, efficiency, and economic growth. The Law of orientation should put a balance between national interests and global interests. Character and substance of law must be Pengayoman. The Law not only provides protection but also helps the disadvantaged communities through social policy.
